IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V. :
M CKAL KAMWAKA, et al. : No. 09-294-ALL
VEMORANDUM
Dal zel I, J. June 7, 2010

It becane apparent fromthe record adduced in this
crimnal health care fraud prosecution that there were difficult
guestions regarding restitution that inevitably would arise at
t he sentencings of the nine defendants who either pleaded guilty
or were convicted after the nonth-long jury trial on March 3,
2010. These conplexities focused primarily on two issues. The
first is whether the City of Philadel phia should be regarded as a
"victim' under the Mandatory Victins Restitution Act ("MVRA"), 18
U S.C. 8 3663A. The second involves the cal culus of the anount
of restitution that should be ordered fromthe over-$3.6 mllion
the City paid to the private provider whose four principals and
five social workers were adjudicated guilty.

As will be seen, although the City is a public entity,
it is by no neans certain that, given the record in this case, it

shoul d reflexively be regarded as a "victinl under the MVRA. In



fact, the four defendants who contested the charges contend that
the Gty should not be regarded as such a "victinf, and that, in
any event, the anount of restitution is unascertai nable and
t herefore should not be inposed upon them

As the first question is one that has received little
attention in the MVRA jurisprudence, we shall analyze it at sone

l ength. The second question is nore easily disposed of.

Backgr ound

On April 30, 2009, a Gand Jury returned an Indictnent
that in twenty-one counts charged eight defendants with nultiple
counts of wire fraud, in violation of 18 U S.C. § 1343, and
health care fraud, in violation of 18 U.S.C. § 1347. In
addi tion, these eight defendants were also charged with
conspiracy to inpede, obstruct and influence the investigation of
a matter within the jurisdiction of the United States Departnent
of Health and Human Services ("HHS"), in violation of 18 U S.C. 8§
1519, which was, in turn, a violation of 18 U.S.C. § 371. One of
t hese ei ght defendants, Mariam Coulibaly, was also charged with
maki ng materially fal se statenents, in violation of 18 U S.C. 8§
1001. A ninth defendant, Patricia Burch, was charged only with
one count of perjury, in violation of 18 U S.C. § 1623.

These nine defendants were all officers or enpl oyees of
a firmknown as Multi-Ethnic Behavioral Health, Inc. ("MEBH'), a
non-profit entity that was forned to contract with the

Phi | adel phi a Department of Human Services ("DHS') to provide what



are known as "Services to Children in Their Owmn Hones" ("SCOH').
Such services are extended to "at risk"” children in the Gty of
Phi | adel phia. N nety-five percent of the funds the Gty used to
pay SCOH providers cane froma federal programthat exists to
provi de Tenporary Assistance to Needy Famlies (the "TANF
progranml). The Commonweal t h of Pennsyl vani a each year at issue
received mllions of dollars in federal funds as part of the TANF
program and the Commonweal th, in turn, allocated these funds to
counti es such as Phil adel phi a.

In the sumer of 2000, largely through the efforts of
defendant Earle McNeill, MEBH, a start-up conpany, won the
contract fromDHS to provide SCCOH services. MEBH was co-founded
by McNeill and defendants M ckal Kanmuvaka, Sol onon Mananel a and
Manuel i ta Buenaflor. MEBH s contract with DHS | asted over six
years, until its termnation on Cctober 31, 2006. Defendants
Julius Juma Murray, Mariam Coulibaly, Christiana N npson
Sot heary Chan and Patricia Burch were SCOH workers at MEBH at
various tines from about Novenber of 2001 through the term nation
of MEBH s contract in Cctober of 2006.

This prosecution was triggered when HHS Agent WI I iam

McDonal d read in the Phil adel phia Inquirer about the appalling

ci rcunstances | eading to the August 4, 2006 death of Dani eal
Kelly, a fourteen-year-old child with cerebral pal sy who was
first brought to DHS s attention as an "at risk™ child in 2002.
I n Septenber of 2005, DHS assigned the Kelly famly to MEBH at

t he highest |evel of SCOH supervision -- known as "Level 111" --
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which required at |least two in-person visits per week to assure
the welfare of the several Kelly children, nost notably, Danieal,
who was pal pably in extrene need and wheel chair-bound.

When Dani eal's dead body was found in horrific
condition on August 4, 2006, MEBH s staff, |ed by Kanuvaka, began
furious efforts to cover up the fact that MEBH s SCOH wor kers had
failed to visit the Kelly famly. Wrse, on the day Kamuvaka
| earned of the child' s death, they energetically fabricated
dozens of papers purporting to docunent visits to the Kelly
famly that never occurred.

As noted, Agent MDonald | earned of the institutional
fiasco leading to Ms. Kelly's horrid death only after reading

articles about it in the Philadelphia Inquirer. Notably, DHS did

not bring the matter to his or HHS s attention.

After the Grand Jury on April 30, 2009 returned the
I ndi ctment here, five of the defendants pled guilty to sone of
the charges. Specifically, co-founder Earle McNeill pled guilty
to one count of wre fraud, and co-founder Mnuelita Buenafl or
pled guilty to one count of wire fraud, one of health care fraud,
and one of conspiracy as detail ed above. SCOH worker Christiana
Ni npson pled guilty to the sane charges as Manualita Buenafl or
SCOH wor ker Sot heary Chan pled guilty to one count of wre fraud
and one of health care fraud, and SCOH wor ker Patricia Burch pled
guilty to the one count of perjury that she was charged with in
the Indictnent. We shall refer to these people as the "Plea

Def endant s".



Def endant s Kanuvaka, Mananela, Murray, and Coul i baly
contested the charges. On March 3, 2010, Kanmuvaka and Mananel a
were convicted of all the charges against them and defendants
Murray and Coul i baly were convicted of nost of the counts agai nst
them We shall refer to these four as the "Trial Defendants".

As the trial progressed, it becanme apparent to us from
the evidence that the City of Phil adel phia, through DHS, was no
ordinary "victim wthin the neaning of the MVRA. As Kanuvaka's
abl e counsel argued to the jury, there was plenty of blane to be
found for Danieal's grotesque dem se, starting wth her nother
Andrea Kelly, who now serves a twenty to forty year prison
sentence for her wanton neglect. And there can be no question
t hat defense counsel's generalization includes the abject
institutional failure of DHSin its (at best) supine indifference
to this young victim W therefore on March 4, 2010 posed three
gquestions in an Oder to all the parties in anticipation of the
sentencings that conmenced in April of this year.

The first question asked whether the Cty could indeed
be a "victimof the offense” with the neaning of the MRA. As we
explained in footnote one of that Oder,

This question is predicated on the record of

the recent trial in which it was disclosed,
inter alia, that:

(a) DHS retained Milti-Ethnic Behaviora

Heal th, Inc.("MEBH'), which at the tinme was a
start-up conpany with no experience in
serving "at risk™ children, and which,

t hroughout the period, appeared to have only
one client, DHS;

(b) DHS naintained a so-called "audit"
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program wherein MEBH received up to six
weeks' advance notice of such "audits" and
al so recei ved advance identification, albeit
on shorter notice, of the particular famlies
to be "audited";

(c) The Assistant Medical Exam ner's
testinony regarding the directive, unique in
t he Assistant Medi cal Exam ner's experience,
fromthe then-Acting Health Conm ssi oner,
that the doctor should "say nothing" about
hi s autopsy of Danieal Kelly "to inquiring
peopl e"; and

(d) The testinony of Agent WIIiam MDonal d
that he | earned of MEBH s involvenent with
the Kelly famly fromreading the

Phi | adel phia I nquirer and not from any

di sclosure to himor his agency from DHS.

Mar. 4, 2010 Order at ¥ 1, n.1 (doc. no. 228).
We then asked that if the Gty was indeed a "victint
Wi thin the neaning of the MVRA, "should the City neverthel ess not
be regarded as a 'victim based on the applicability of other
| egal grounds?". [d. at § 2. To this question we appended
anot her f oot not e:

For exanpl e, whether under the circunstances
suggested in note 1, treating the City as a
"victinm would be inconsistent with
Congressional intent under the restitution
statute or whether such treatnment would be

i nconsistent with doctrines of, e.qg., unclean
hands and in pari delecto, particularly
where, as here, it is undisputed that the
funds m sused ultimately canme from HHS

t hrough its TANF program

Id. at § 2, n.2.

Lastly, we asked, "[i]n any case, what is the proper
amount of restitution that should be inposed?”. [1d. at § 3.
Agai n, we provided an expl anatory f oot note:

This question is predicated on the divergence
in the record regarding the extent of phantom
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visits to the "at risk" children and
famlies. For exanple, while he was a SCOH
wor ker, it appears that Al an Speed duly
visited the Kelly fam |y consistent with that
famly's Level |1l classification, but that
after his involvenent ceased these visits did
not occur with any regularity. Additionally,
former SCOH workers' testinony varied in

per cent ages of phantomvisits fromtwenty
percent to nore than fifty percent. Thus, it
woul d appear that the "harmi' for purposes of
restitution -- whether suffered by the Gty
of Phil adel phia or by HHS as surrogate for
"the famlies and children at risk™ referred
toin Y25 on page 7 of the Indictment should
be | ess than the $3, 650, 145. 36 that M chae
Kauf fman testified the City paid to MEBH
during the "schene".

Id. at § 3, n.3.

The Governnent filed a Menorandumin response to that
Order (doc. no. 242) and the Trial Defendants thereafter filed
their Joint Defense Response (doc. no. 292).

Upon further review of the record, we noted the July
15, 2009 guilty plea of DHS social worker Laura Somrerer in the
Phi | adel phia Court of Common Pleas to endangering the welfare of
children, in particular, Danieal Kelly, in violation of 18 Pa.
C.S.A 8 4304. Sommerer was the second DHS social worker
assigned to oversee the Kelly famly.® As a result, on May 3,
2010, we ordered further briefing on the significance of
Somrerer's adm ssion to this crine which, under Pennsylvania | aw,
consi sts of

"each of the follow ng el enents:

! The first DHS overseer social worker assigned to the
fam |y was Dana Poindexter. He is contesting the charges agai nst
himin the state prosecution, referred to in the next footnote.
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1) the accused is aware of his/her duty to
protect the child;

2) the accused is aware that the child is in
circunstances that could threaten the child's
physi cal or psychol ogical welfare; and 3) the
accused has either failed to act or has taken
action so |lane or neager that such actions
cannot reasonably be expected to protect the
child s welfare,"” Commonwealth v. Mackert,
781 A 2d 178, 187 (Pa. Super. 2001),
abrogation on other grounds recognized by
Commonweal th v. Dent, 837 A 2d 571, 588 (Pa.
Super. 2003).[ 7]

Order of May 3, 2010 (doc. no. 293). The Governnent duly
responded on May 24, 2010 (doc. no. 303), and the Tri al

Def endants did so shortly thereafter (doc. nos. 304 and 305)
("Defs' Jt. Resp.").

Wil e the Governnment agrees with "the Court's concern
about the City's failure to assure that MEBH was delivering
services and its failure to detect MEBH s fraud," it neverthel ess
"believes that the City is entitled to restitution despite its

own failings and the m sconduct of sone of its enployees.” Gov't

2 An excerpt from Sonmerer's guilty plea transcript, in
whi ch she assents to the Conmonweal th's summary of the evidence
agai nst her, is attached hereto as an Appendi x. W do so because
t hese adm ssi ons unquestionably bear the sufficient indicia of
reliability needed for federal sentencing purposes. It should
al so be noted that in the Presentnment In Re: County lInvestigating

Gand Jury XXIl, Msc. No. 0003211-2007, C5, Court of Conmon
Pl eas of Phil adel phia County -- avail able at

http://wwv. phila.gov/districtattorney/ pdfs/Presentnent-DHS. pdf
(hereinafter "Presentnment”) -- there are recommended charges
agai nst fornmer DHS social worker Dana Poi ndexter for the sane
crime as well as recklessly endangering another person, in
violation of 18 Pa. C.S. A § 2705, and perjury, in violation of
18 Pa. C.S. A 8§ 4902. The sanme Presentnent recomends charges
agai nst Julius Juma Murray and M ckal Kanuvaka for, anong ot her
t hi ngs, involuntary manslaughter in violation of 18 Pa. C.S.A 8§
2504. The state trial of these defendants is not scheduled to
commence until Novenber 29, 2010.
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Mem Per Order of Mar. 4, 2010 ("Gov't's First Mem") at 2. By
contrast, the Trial Defendants' joint response contends that the
City's conduct through DHS was sufficiently "unconsci onabl e,
i nequitable, or the like" as to preclude its being regarded as an
MVRA "victinmt', essentially applying the doctrine of unclean hands
tothe City in this context. Defs' Jt. Resp. at 4.

Wth respect to the anmount of restitution, the
Gover nnent acknow edges that "[l]oss in this case is not easily
calculated.” Gov't's First Mem at 10. After canvassing the
trial testinony of nore than a dozen forner SCOH workers who
wor ked at MEBH, the Governnent concludes that "as a conservative
estimate, the Court should estimate that 1/3 of the visits MEBH
was required to do were not done.” 1d. at 13. Thus, the |loss --
i.e., the public noney paid for services not rendered -- would be
athird of the $3.65 mllion the Gty renmtted to MEBH, or
$1, 216, 000.

On this issue, the defendants have sharply divided. At
the sentencings of the five Plea Defendants, no one took issue

with the Governnent's calculus of this restitution. The

Judgnents for these defendants -- at |east for those Plea
Def endants |i ke Buenaflor and McNeill who were active and on the
scene throughout the conspiracy -- accordingly inposed a

$1, 216,000 joint and several restitution obligation.
O greater interest is that, perhaps in recognition of
t he concerns described in our March 4, 2010 Order, the Governnent

has entered into an agreenent with the Cty of Philadel phia in
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whi ch "DHS agrees to assign its approximtely 1% interest in any
restitution paynents, along with the federal governnent's
portion, to the Crine Victims Fund. See 18 U.S.C. 8§
3664(g)(2)." Ltr. from Christopher A lacono, Esq. to AUSA Bea
L. Wtzleben, Apr. 7, 2010, Att. A of Gov't's First Mm By the
time of the April sentencings of the Plea Defendants, the
Governnent had al so reached an agreenent with the Conmonweal t h of
Pennsyl vania that it, too, would assign its four percent interest
in any restitution paynents to the Crinme Victins Fund nai ntai ned
inthe United States Treasury. ?

Thus, with the Gty's and Comonweal th's agreenent, the
guestions we raised in our March 4, 2010 Order have been
conprom sed, or, if one prefers, finessed. But in view of the
Trial Defendants' vigorous opposition to treating the Gty as an
MVRA victim the issue is still very nmuch alive as far as they
are concerned. That is to say, if the Cty is not an MVRA
victim it has, fromthe Trial Defendants' point of view nothing
to assign to the Crine Victins Fund. As to the question of
"l oss" -- to whatever MWRA victim-- the Trial Defendants believe
the Governnent's calculus is too specul ative and therefore shoul d
not be inposed on themat all.

W therefore address this issue in advance of the Tri al

® Congress established this Fund in 1984 pursuant to the
Victims of Crine Act of 1984, Pub. L. No. 98-473, 98 Stat. 2170-
75 (codified as anended at 42 U.S.C. 88 10601-10605 and in scat-
tered sections of 18 U.S.C.). As the CGovernment puts it, this
fund "provides funding to state and local crine victins conpen-
sation and service progranms.” Gov't's First Mem at 1, n.1.
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Def endants' sentencings later this week.

Can the City Be Regarded as an MVRA "Victint?

The Governnment and the Trial Defendants do agree on one
point, and that is the breadth of the MVRA's definition of

"victim'. Specifically, the statute defines a victimas "a
person directly and proximately harmed as a result of the

comm ssion of an offense for which restitution may be ordered
including, in the case of an offense that involves as an el enent
a scheme, conspiracy, or pattern of crimnal activity [for which
all of the Trial Defendants were indeed convicted], any person
directly harnmed by the defendant's crimnal conduct in the course
of the scheme, conspiracy, or pattern,” 18 U.S.C. § 3663A(a)(2).
In construing this restitution statute, we bear in mnd the
persuasi ve teaching of the Seventh Crcuit that federal crimna
restitution law carries "not a history marked by steady

congressi onal erosion, but rather by constant expansion of the

restitution remedy." United States v. Martin, 128 F.3d 1188, 1190

(7th Gr. 1997). The Trial Defendants correctly point out that
the Second Circuit has held that governmental entities, including

t he Government itself, may be considered MVRA "victins", United

States v. Ekanem 383 F.3d 40, 43 (2d Cr. 2004), an unsurprising
hol ding in view of the "constant expansion" that Mrtin

descri bes. See also United States v. Kress, 944 F.2d. 155, 159-

60 (3d Cir. 1991) (Dept. of Defense as victimunder pre-MWRA

restitution statute).
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There is no controversy that the Cty treasury in fact
remtted $3, 650, 145.36 to MEBH during the over six years of its
contract with DHS. To be sure, $3,467,638 (i.e., 95% canme from
TANF funds, and $146,006 (i.e., 4% cane from Comonweal th funds.
But $36,501.45 (i.e., 1% came fromthe Gty itself, and thus the
City was, even to this narrow extent, "directly and proxi mately
harnmed" by all the defendants and "directly harned" by the Trial
Def endant s.

In sum there is no dispute that a nunicipality in
general, and the Gty of Philadel phia in particular, can be
regarded as a "victim' within the black letter definition of this
statute. But this generalization by no neans resol ves the issue
the Trial Defendants press.

The Trial Defendants contend that notw thstandi ng the
|l egal reality that nunicipalities can be MVRA "victins", the Gty
nevert hel ess shoul d not receive the grace of the MVRA's breadth
because of equitable doctrines of unclean hands and
unconscionability. Cting federal and Pennsyl vani a
jurisprudence, they contend with force that:

The doctrine of "unclean hands" bars relief

to those responsible for inproper conduct in

the matter in which they seek relief. This

doctrine is designed to protect the integrity

of the court. The underlying principle

supporting the doctrine is that equity wll

not absolve parties in pari delicto.

Essentially, equity requires that one party

cannot secure relief against another, when

both are responsible for inproper conduct.

VWhere the fault is nutual, the law will | eave
the case as it finds it.
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Defs' Jt. Resp. at 3 (citing Oficial Commttee of Unsecured

Creditors of Color Tile, Inc. v. Coopers & Lybrand, 322 F.3d 147

(2d CGr. 2003), and Wshnefsky v. Riley and Fanelli, P.C , 799

A.2d 827 (Pa. Super. 2002)).*

The Trial Defendants' position has powerful support in
this record. For exanple, we cited four instances of evidence
devel oped during the trial in this matter that illustrated that
many City officials' hands were unclean in DHS s (at best)

i ndi fferent supervision of MEBH, which |ed to Danieal Kelly's
grisly dem se. As we pointed out in our recent Menorandumin

Earle McNeill's sentencing, United States v. MNeill, No. 09-294-

3, 2010 W. 1644495 (E.D. Pa. Apr. 23, 2010), MNeill was, by
what ever magi c, indeed able to win the SCOH contract for MEBH in
the sumer of 2000, notw thstanding the reality that MEBH had no
experi ence whatever in dealing with "at risk™ children. Its
principals had |largely spent their professional |ives dealing
wWith adults with addiction problens. Notably, there is no record
of MEBH having any client other than DHS during the over six
years at issue.

It al so becane apparent, particularly at the sentencing

of Manuelita Buenaflor, that McNeill's bond with the Gty and DHS

* The MWRA's burden allocation schene in 18 U.S.C. § 3664(e)
woul d seemto make this question one of the "other matters” to
whi ch Congress entrusts burden assignnent to "the court as
justice requires.” But we have found no jurisprudence squarely
addressing anything close to what the Trial Defendants press
here. As the following analysis will show, little depends upon
our allocation, but we will assune the burden falls on the
Gover nment .
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was so strong that no ordinary whistleblower was |ikely to sunder
it. Even after the horror of Danieal Kelly's death was exposed,
McNei |l was twi ce wel coned at neetings with then-DHS Comm ssi oner
Cheryl Ransom Garner. At the second neeting, MNeill,
acconpani ed by a political patron, w thout enbarrassnent sought
not only a "hand slap", but actually asked to extend MEBH s

contract with DHS. See McNeill at *2-*3.

In short, it was with these realities in mnd that at
the April sentencings we cited to the Governnent Lincoln
Steffens's fanmous article, "Philadel phia: Corrupt and Contented".

Lincoln Steffens, MLures Magazine, July 1903, available at

http://expl orepahi story. conf odocunent . php?docl d=691. It did not
escape our attention that, in the Governnent's Menorandumin
response to our May 3, 2010 Order, it, too, quoted Steffens's

i ndelible phrase. Gov't's Mem Per Order of May 3, 2010
("Gov't's Second Mem ") at 3.

The record also is replete with references to the so-
called "audit" programthat DHS maintai ned over MEBH. DHS s idea
of an "audit" was to give MEBH up to six weeks' advance notice of
the precise date the auditors would arrive, and a few days before
that date it would give MEBH the nanes of those famlies to be
"audited". Gven that these "audits" were such a charade, it
shoul d surprise no one that the Governnent reports that:

In his report of the 2003 audit of MEBH, the

DHS auditor wote: "Particularly inpressive

was t he persistence shown by SCOH Soci al

Wrkers in ensuring that each seven day
period had a face to face contact with famly
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menbers. Remarkably, there was only one

i nstance where a Formal Alert was required.

Remar kabl e, because in thirteen years of SCOH

reviews | have not w tnessed this degree of

contact regularity.”

Gov't's First Mem at 7, n.7. In |light of what we now know was
the reality of MEBH s | ackadai si cal and haphazard supervi sion
practices, this DHS auditor's report can only be regarded as
fiction.

Then there was the testinony at trial of the Assistant
Medi cal Exam ner who perforned the autopsy on Danieal Kelly. He
reported that after the child' s autopsy he, for the first tine in
his career, received a direct call fromthe then-Acting Health
Conmmi ssioner. She directed the doctor to "say nothing" about
Dani eal Kelly's autopsy "to inquiring people”, as if there would
be no public interest in the institutional breakdown that took
the child' s life.

That DHS' s rel ationship with MEBH was, at best, one of
cozy indifference was perhaps nost vividly denonstrated in the
testinony at trial of Wesley M Brown, who, at the tine of his
retirement, was DHS s Program Director for Intake at the
Children's and Youth Division, which handl ed child abuse
i nvestigations. On August 4, 2006 -- the day DHS | earned that
Dani eal Kelly's deconposed body was found -- Brown had a jocul ar
conversation with Kanmuvaka about DHS's obtaining the Kelly famly
file. As August 4 was a Friday, Kanuvaka (falsely) clained to

Brown that MEBH s copier was "broke" and therefore she asked if

she could bring the Kelly file to DHS on Monday, August 7. Brown
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recalled "agreeing to that". N T. of Wesley M Brown at 119
(Feb. 17, 2010) (hereinafter "Brown N.T."). \When asked if he
remenbered in that conversation "her joking with you at all", he
answered that,

She did. She rem nded ne that she and | had

both been at the University of Pennsylvania

t oget her, back 1984 or 1985. She was a

doctoral student and | was getting ny masters

degr ee.

Brown N.T. at 104.

As it turned out, w ser heads prevailed, and Brown's
superior overruled his acconmmopdation to his fornmer classmate.
Thus, DHS retrieved MEBH s Kelly file from MEBH s office that
afternoon -- albeit after further delay on MEBH s part. MEBH
faxed the sixty-four fabricated pages |ater that night.

As we noted in our May 3, 2010 Order, DHS social worker
Laura Sommerer pled guilty to "knowi ngly endangering the welfare
of a child, Danieal Kelly, by violating a duty of care,
protection or support”. In its response to our second Order, the
Governnent essentially depicts Sommerer as sone kind of |one wolf
at DHS whose crinme does not "turn Sommerer, much less the City,
into a co-conspirator with the trial defendants, such that the
City should be prevented fromreceiving restitution. Gov't's
Second Mem at 4-5. But read against the record, the Governnent's
view seens an odd instance of willful Dblindness.

In truth, if one reads the factual basis of Sommerer's

plea in the Appendix to this Menorandum agai nst the record

devel oped before us at trial and thereafter, it seens that the
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only fair conclusion one can draw is that not only did she fai

to act, but the entire agency, through its relationship with
MEBH, had "taken action so |ame or neager that such actions
cannot reasonably be expected to protect the child' s welfare," as
Pennsyl vani a has described this el enment of Sommerer's crinme. Far
frombeing a |lone wolf, Somrerer had plenty of conpany on the
City payroll: (1) her predecessor, Dana Poindexter, ®> (2) Acting
Heal t h Comm ssioner Carnen Paris, who nuzzl ed Assistant Medi cal
Exam ner Edwi n Lieberman, ® (3) Wesley M Brown, ' (4) the high
City official(s) who hired MEBH and protected it for over six

years, (5) the "auditors" who conducted the nock exam nations?®

®> According to the Presentnent, on COctober 8, 2002, Dana
Poi ndext er was assigned "to investigate a conplaint about the
di smal conditions in which Andrea Kelly's children lived."
Presentnment at 59. Through the ensuing thirteen pages of the
Presentnent, the Grand Jury details over three years of
Poi ndexter's inaction regarding the Kelly famly in general, and
Danieal Kelly in particular. 1d. at 59-72. Poindexter's role
ended, and Sommerer's began, when the Kelly famly was of fl oaded
to MEBH i n Septenber of 2005.

® Dr. Lieberman testified on cross-exanination that Paris
was his superior who told Dr. Lieberman "that you were to say
not hi ng about your autopsy [of Danieal Kelly] to inquiring
people.” N T. of Edwi n Lieberman, MD. at 62 (Feb. 17, 2010).
In affirmng that this was "an unprecedented thing" in his
career, Dr. Liebernman testified, "It has been the first and,
hopefully, the only tinme." 1d. One would have to be Pollyanna
to believe that this call was merely the unbi dden act of the
Acting Heal th Comm ssioner.

“Interestingly, Brown testified that as a result of his
participation in the DHS "investigation" of the death of Daniea
Kelly he was suspended for ten days, Brown N T. at 101, but that
there was no suspension for Sommerer. Sonmerer received a
"counseling session.”™ Brown N T. 116-17.

8 As there were at least three such "audits," one may fairly
assune that all did not involve the same DHS enpl oyees.
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and (6) gave MEBH rapturous reviews, ° and (7) the City
official (s) who after August 4, 2006 chose not to inform HHS of
MEBH s m suse of seven figures of TANF funds -- to name only
some. To be sure, not all of these Gty officials are on the
same plane of culpability, as, for exanple, the active and
sinister obstruction of (2) is nore reprehensible than the
passivity of (3).

Reasonabl e people, therefore, could readily find that

DHS institutionally and systematically had "persisted in unlaw ul

conduct"” that could bar it frombeing regarded as an MVRA victim

See United States v. Martinez, 978 F. Supp. 1442, 1450 (D.N. M

1997) .

Wil e the Governnment concedes that the "questioned acts
of the Gty enployees identified by the Court . . . are certainly
troubl esone and warrant sanctions", Gov't's First Mem at 8, it
contends that the Gty's status is nore analogous to the victim
title insurance conpany the Seventh G rcuit considered in United

States v. Barrett, 51 F.3d 86 (7th Gr. 1995). |In Barrett, the

def endant connived with an enployee of the title insurance
conpany, and the defendant argued that the conpany shoul d not be
regarded as an MVRA victi m because the acconplice to the

conm ssion of the offense worked for it. The Seventh G rcuit
hel d that:

[ C] oombn sense dictates that when an enpl oyee

°® One woul d expect the actual witers of these reviews to be
different people fromthose on the scene.
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acts to the detrinent of his enployer and in

violation of the law, his actions normally

will be deened to fall outside the scope of

his enpl oynent and thus will not be inputed

to his enployer.

ld. at 89.

Per haps anticipating that we could find the City nore
like Martinez than Barrett -- as we indeed do' -- the Governnent
argues that since "the Gty is a public entity, the true first-
line victinms in this case are the taxpayers, and there is no just
reason to punish themfor the bad acts of sone City enpl oyees."
Gov't's First Mem at 9. O course, a short answer to the
Governnent's contention mght begin with reference to Steffens's
use of the word "contented", which the record here denonstrates
is no antique. But that reality does not overcone the fact that

there are, w thout doubt, many dedi cated public servants in the

City of Phil adel phia, even at DHS.

It is also worth nention that there are stirrings that
offer promise that the City is noving away from Steffensoni an

contentnent with the status quo ante. For example, the

Governnent inforns us that DHS has actually perfornmed at | east
one surprise audit of an outside contractor. Mre substantively,

the City has recently created a Community Oversi ght Board whose

1 The Seventh Circuit's reference to "commopn sense",
however, very nuch applies here. As rehearsed in the text, no
application of "common sense"” woul d conclude that DHS s
institutional and system c failure was the product of one bad
apple, Laura Somrerer. The City's barrel was pal pably full of
such appl es.
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menbers include Dr. Cndy Christian, a pediatrician from
Children's Hospital of Philadel phia who is nationally recogni zed
as an expert in abused and neglected children. Dr. Christian's
menor abl e testinony before us | eaves no doubt that she is

anyt hi ng but "contented".

And while it is true that, froma nunber of angles, the
City was itself a major actor in this drama, and therefore
unquestionably has, as the Trial Defendants argue, "unclean
hands", the prior question is whether such equitable doctrines
apply at all to the question before us. There is little doubt
that the clean-hands doctrine is a child of equity. As a

standard definition puts it, the doctrine states

[t]he principle that a party cannot seek
equitable relief or assert an equitable
defense if that party has violated an

equi tabl e principle, such as good faith. []
Such a party is described as having "uncl ean
hands. "

Black's Law Dictionary 286 (9th ed. 2009).

The Restatenent (Second) of Contracts rem nds us that
even unconscionability, usually associated with the
qui ntessentially legal Uniform Comrercial Code, is itself rooted

in equitable concerns:

Even though a contract was fully enforceabl e
in an action for damages, equitable renedies
such as specific performance were refused
where the sumtotal of its provisions drives
too hard a bargain for a court of conscience
to assist.

Rest at ement (Second) of Contracts 8 208, cmt. b (1979) (citations
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omtted).

Put anot her way, although in a noral sense the doctrine
is certainly pertinent here, the task before us is to construe a
federal statute as it applies to the facts of this case in the
context of a federal sentencing. That enterprise strikes us as a
| egal and statutory, and not an equitable, inquiry. This is
particularly so where the statute, and its predecessor, "since
1982 all denonstrate a clarion congressional intent to provide
restitution to as nmany victins and in as many cases as possible.”

Martin, 128 F.3d at 1190.

This problem as the Governnent ultimately phrases it,
distills to an abiding one that Western experience has faced
since ancient times, ™ and that is the issue of whether the good
shoul d be penalized because of the bad, even when the unrighteous
may be in the majority. Surely our jurisprudence -- and the MVRA
in particular -- exists to protect the righteous, whether ten or
nore consci enti ous public servants or the thousands of taxpayers

-- not all "contented" -- who support them

Thus, while the issue is by no neans free from doubt
given the record here, we conclude that the City's status as a
"victin has enough |legal heft behind it as to nake that status a

predicate for the conpromse the Gty has reached with the

1 See, e.q., Cenesis 18:23-32 (Abrahanis question to God,
"WIt thou al so destroy the righteous with the w cked?" and
subsequent negoti ation over how few ri ghteous were needed to save
the city).
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Governnent. The City is therefore sufficiently an MVRA victim
that it can assign the interest derived fromthat status to the
Crime Victins Fund, as it on April 7, 2010 agreed with the

Gover nnent .

Amount of Restitution

The questions of whether the | oss anobunt is
ascertainable, and, if so, how nuch the restitution should be,
need not |ong detain us. The MVRA, of course, places the burden
of proof -- "by the preponderance of the evidence" -- "on the
attorney for the Governnent” when "the anount of the | oss

sustained by a victim' is at issue, 18 U . S.C. § 3664(e).

As it turns out, in Novenber of 2001 the Sentencing
Conmmi ssion in Arendnent 617 explicitly overruled our Court of
Appeal s's decisions to the effect that the cal culus of "l oss"
shoul d deduct the fair value of services provided even by those

unlicensed to provide them See United States v. Hayes, 242 F. 3d

114, 119-20 (3d Gr. 2001), and United States v. Maurello, 76

F.3d 1304, 1312-13(3d Gr. 1996). See also U S.S.G 8§ 2Bl1.1 and

App. Note 3(F)(v).' Here we know, for exanple, that every tine

2 This Note reads, in pertinent part as to the record here,
"In a case involving a schenme in which [] services were
fraudulently rendered to the victimby persons fal sely posing as

licensed professionals . . . loss shall include the anount paid
for the . . . services . . . transferred, rendered, or

m srepresented, with no credit for the value of those . .
services." Qur Court of Appeals, in a non-precedential opinion,

has acknow edged that Anmendnment 617 "di savowed” Third G rcuit
caselaw to the contrary. United States v. Aronowitz, 151 Fed.
Appx. 193, 194 (3d Cr. Cct. 26, 2005).
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intern SCOH worker Al an Speed -- at Kanuvaka's specific direction
-- wote "BSW (i.e., Bachelor of Social Wrk) next to his
signature, he (a) did not have that degree, and (b) did not nake

the visit.

Even under the forner jurisprudence, it is now beyond
argunent that the City, the Commonweal th and HHS did not get
anything close in value to the full $3,650,145.36 they paid to

protect these "at risk"™ children entrusted to MEBH We know from
the testinony of former SCOH workers that phantomvisits ranged
fromas high as 70% ( Sokunt hea Chan) to 50% (Chri stiana N npson)
to 40% (Al an Speed). A SCOH fam |y nother, Ms. Wngard,
testified that Murray visited ten tines, not the forty-six MEBH s
records showed -- a phantomrate of 78% (O her victimnothers
and SCCOH workers testified, as the jury ultimtely found, that
phantom visits and faked docunentati on of them were business as
usual at MEBH. The totality of such testinony and findings is
far nore concrete than what the Trial Defendants decry as
"specul ati on and unsupported conjecture.” Mre to the point, it

provides a legitimte basis upon which to approximate the "l oss”

at MEBH s npbst uncl ean hands. Defs' Jt. Resp. at 8.

Thus, under the Application Note the |oss would be
$3, 650, 145. 36. Under the pre-Anendnent 617 Third Crcuit
jurisprudence, it could range from $2,847,113 (at 78% to as |ow
as $1,460,058 (at 40% . The Governnent's proffered $1, 216, 000

(at 33% therefore gives the defendants every benefit of doubt,
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and we shall adopt it for the Trial Defendants -- as we did for
the Plea Defendants -- as the "reasonably foreseeabl e pecuniary

harnt contenpl at ed under Application Note 3(A)(iv) to U S. S G
2B1. 1.

BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA . CRIM NAL ACTI ON

M CKAL KAMWAKA, et al. : No. 09-294-ALL

APPENDI X TO MEMORANDUM OF JUNE 7, 2010

I N THE COURT OF COVMON PLEAS
FI'RST JUDI Cl AL DI STRI CT OF PENNSYLVANI A
CRIM NAL TRI AL DI VI SI ON
COMMONVEALTH )

VS.
LAURA SOVMERER ) CP-51- CR-0011633- 2008

Room 1105 Crim nal Justice Center
Phi | adel phi a, Pennsyl vani a
July 15, 2009

Bef ore: The Honorabl e Benjam n Lerner, J.
NONTRI AL

Jenni fer Venneri, RPR
O ficial Court Reporter

Transcript of Guilty Plea
July 15, 2009
[ Excerpts from Pages 10 through 20]

THE COURT: Ms. Sonmerer, is it your decision today that you want
to give up your right to trial in this case once and for all and
enter a guilty plea to this endangering charge?
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THE DEFENDANT: Yes.
THE COURT: |s that a free and voluntary deci sion on your part?
THE DEFENDANT: Yes.

THE COURT: | need you to listen very carefully while M. MCann
[the Assistant District Attorney] sunmmarizes the facts that he
woul d be trying to prove if this case were going to trial. Wen
he's finished, I will have a few nore questions to ask you.

MR, MCCANN: May |, Your Honor?
THE COURT: Yes.

MR. MCCANN: Thank you.

Your Honor, Ms. Sommerer was assigned to Danieal
Kelly's famly, the famly of Andrea Kelly and her children, on
Oct ober 4, 2005. But this assignnment stemed from a general
protective services report that was called into the DHS hotli ne
on Septenber 3, 2005 alleging neglect of Danieal and her
si blings, educational neglect and nedical neglect. As a result
of that report, another worker agreed that the fam |y shoul d get
SCOH services, Service To Children In Their Owm Hone, and then
Ms. Sonmmerer was assigned to that case in Cctober, Cctober 4th of
2005.

Essentially, the goal was to nake sure that Danieal get
nmedi cal care, was enrolled in school and was connected to
services for her cerebral palsy and that the famly would be
noved to suitable housing. That's anong the goals that were set
forth for the famly.

Qovi ously, ten nonths after Ms. Sonmerer was assi gned
to this case on August 4, 2006, Danieal Kelly died. She died in
t hat hone on Menorial Avenue, 1722 Menorial Avenue in
Phi | adel phi a.

The Commonweal th will just mark the photographs of
Dani eal at that tine, the autopsy photographs, and nake them part
of the record. The Court has already seen them many ti nes.
There's no need to bel abor that issue but it needs to be part of
t he record.

THE COURT: They can be marked -- how nmany phot ographs are there?
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[Court admts exhibits w thout objection]

MR. MCCANN: Now, briefly, Your Honor, |I'mjust going to quote
some portions of the Grand Jury report and the presentnent.

Ms. Somrerer's responsibility also was to nonitor the
provi der agency, Milti-Ethnic Behavioral Health, to nmake sure
that the services that were supposed to be provided to Dani eal
and the other children were provided. Right fromthe begi nning
of this case, the assigned SCOH worker was a student intern from
Mul ti - Ethnic.

At the first -- at a neeting on January 12, 2006, three
nmonths into Multi-Ethnic's work with the famly, it was known
that Danieal was still not enrolled in school, no progress had

been made on nedi cal appointnents, not even to schedul e them
Essentially, the list of tasks that Ms. Somerer wote on that
day were the sane that were part of the reason why SCCH services
were instituted in Septenber of 2005.

Three nonths into the contract with Multi-Ethnic, not
one doctor's appoi ntment had been schedul ed for any of the
children, no progress had been nmade in getting Danieal into
school, and there was no novenent on the housing issue either.
The doctors appointnent for Danieal was finally scheduled in
March of 2006. This appointnment was scheduled for May 9, 2006.
In the March 27th neeting that Ms. Sommerer had with the famly,
it was not noted that there was a SCOH worker that was | eaving or
when a new one was going to start. In fact, evidence |ater
showed to the Grand Jury that the fam |y had no SCOH wor ker for
|l ong periods of time, for at |east four or five weeks in the
spring of 2006. In an e-mail from M. Sommerer to Al an Speed on
April 18, 2006, she -- it indicated that she was unaware that he
was no | onger the worker even though he hadn't been in the house
at that point for at |east a nonth.

In terms of the doctors appointnent on May 9th of 2006,
it was mssed. M. Sommerer did not know about this until June
29, 2006, which the [sic] is the last tinme she visited the house
bef ore Danieal died. She had never nade any contact with the
SCOH wor ker of the victims famly between May 9th and June 29th
of 2006 to see if the appointnent was made. Then even after
finding out about the m ssed appointnent at the visit on June 29,
2006, she did not -- she admttedly did not take any steps to
reschedul e schedule [sic] the appointnment or have the SCOH wor ker
reschedul e the appoi nt nent.

27



At that neeting on June 2, 2006, not one of the
objectives spelled out in the initial famly service plan six
nmont hs earlier had been achieved. At that point, Danieal stil
had not seen a doctor, had not been enrolled in school and was
not connected to any services for her disability. On the June
29th visit to the Kelly hone when she was supposed to check on
the safety of the children, Ms. Sommerer, according to her own
testinony, did not even walk into the roomwhere Danieal laid in
bed.

"1l just quote sone of her testinobny concerning the
ten nonths that she was Danieal's social worker. This is
testinony before the Grand Jury.

"QUESTION: The five tines you were in that house, did
you ever see Danieal in the house anywhere other than in the room
where you saw her the first tinme?

" ANSVEER:  No.

"QUESTION: Did you ever see her anywhere other than in
the bed in that roomor in the wheel chair?

" ANSVEER:  No.

"QUESTION: Did you ever, any of the five tinmes you were
in the house, try to speak or talk to Danieal or comunicate with
her in any way?

"ANSWER:. Maybe to say hi, that kind of thing, not nore.

"QUESTION: Did you ever see the nother speak to her
during these visits?

"ANSVER: | don't think so. | mean, | don't -- | would
say, ho.

"QUESTION: And - -

"ANSVWER: She may. | nean, there may have been a few
wor ds exchanged when we would go into the roomto see Danieal,
t hat kind of thing but. you know, nothing significant.

"QUESTION:. Did you ever try to talk to her, try to
engage her in conversation or try to conmunicate with her in any
way ?

"ANSWER. When | went to talk to her, you know, her
nother did tell nme that she did, you know, prefer -- that
Dani eal's not perceptive to that. And, no, not nore than sayi ng
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hi to her, that kind of thing."

| should note, Your Honor, that fromthe begi nning of
the case in Septenber, when the intake worker assessed risk to
the famly in Septenber of 2005, that Danieal was assessed at
high risk, that the SCOH services called for the worker, the SCOH
wor ker going to the house two tinmes a week, and that after the
June 29, 2006 visit, Ms. Sommerer did not visit the hone.

| would al so note that Naom Washi ngton, Danieal's
grandnot her, would testify that the last tinme she saw Dani eal was
approxi mately June 11th at the birthday of one of her other
granddaughters in a party at the famly's Menorial Avenue hone.
She had not seen her granddaughter in sone tine and was shocked
by the child' s appearance. Wen Dani eal | ooked up at her, she
noti ced her collar bone, saw how much wei ght she |ost. She
noti ced her enaciated | egs and noted that Dani eal had shrunken so
that she was quite small. She was very al arned by Danieal's
wei ght 1 oss and told her daughter to take the child to the
hospital, which, of course, Andrea Kelly, the child' s nother, did
not do.

W woul d al so note the testinony before the Gand Jury
of Dr. Linda Gallison, who was in the Kelly fam |y honme in June
of 2006 to do school testing for Danieal to get her into school.
She testified to the Gand Jury that when she put her hand around
Danieal's forearm it was just bone. She described both Danieal
and the house as sort of dirty.

MR. MCCANN: Your Honor, the sum and substance of the evidence
woul d obvi ously be nore extensive than that, but that would be a
brief sunmary of what the Commonweal th woul d prove had Ms.
Somrerer gone to trial

THE COURT: Thank you.

MR. MCCANN:. One other thing, Your Honor. The provider agency,
Mul ti-Ethnic, was supposed to provide two quarterly reports to
DHS during the tinme period that Ms. Sommerer nonitored the case,
and neither of those reports were reported, nor did Ms. Somrerer
tell anybody from DHS that they were not. Finally, there was
another famly service plan that was supposed to be conpl ete on
June 29, 2006. It was not submtted until after Danieal died on
August 4, 2006.
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THE COURT: Thank you, M. MCann.

Ms. Somrerer, did you hear and understand the sumary
of the allegations that M. MCann just read?

THE DEFENDANT: Yes.

THE COURT: That summary contains all of the elements of the

of fense which you have indicated you want to plead guilty. To put
t hat another way, if you were going to trial and if the
Commonweal th i ntroduced evidence regarding all of those

all egations and if that evidence just summarized by M. MCann
was accepted as true by the judge or jury trying the case, that
evi dence woul d be sufficient to prove this charge against you
beyond a reasonabl e doubt.

Do you understand that?
THE DEFENDANT: Yes.

THE COURT: For purposes of this proceeding today, do you accept
t hese al |l egati ons?

THE DEFENDANT: Yes.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA . CRIM NAL ACTI ON
V.
M CKAL KAMWAKA, et al. No. 09-294-ALL
ORDER

AND NOW this 7th of June, 2010, upon consideration of
the Government's nenoranda filed in response to this Court's
Orders of March 4, 2010 and May 3, 2010, and the nenoranda
subm tted by defendants Kanuvaka, Mananela, Mirray and Coul i baly
(the "Trial Defendants") to those same Orders, and for the
reasons stated in the foregoing Menorandum it is hereby ORDERED

t hat :

1. The Trial Defendants' objections to treating the
City of Philadelphia as a "victinm under 18 U . S.C. 88 3663A and
3664(g)(2) are OVERRULED; and

2. The Trial Defendants' objections to this Court's
finding of "loss", and consequent inposition of restitution, are

OVERRULED.

BY THE COURT:

__\s\Stewart Dal zel |
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